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Box 11. The wealth of biodiversity and genetic resources in Peru
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over these crops and products. On the contrary, news from abroad reveals
cases of improved varieties of potato protected by exclusive rights (sometimes
through foreign patents and in other cases through breeders’ rights). Rights
are also granted to researchers and companies for products derived from maca
in China, which are commercialized under the name of ‘Chinese Maca’ (or
‘Maca China’). Other examples include applications for geographical
indications or other rights on pisco and pisco sour from neighbouring Chile,
and chirimoyas that are commercialized as ‘Chile-moyas’ – again in Chile.58

Considering the case of potato (and some other crops), the Andean region has
no geographical boundaries and, in this regard, potato is Andean and not
Peruvian in the sense of being Peru’s exclusive property. Nevertheless, Peru
is certainly the most important centre in terms of diversity and this has been
recognized throughout history and through scientific research.

The point is that this same situation has generated an interesting reaction –
even outrage – by the State and by society, who have begun to voice concerns
over the meaning of property. There is also concern over how to prevent
‘biopiracy’ and confront it through public policy and legislation, as well as how
to develop and promote these goods and products ‘as Peruvian’ in a more
proactive manner.

To give two or three examples: Andean Community (CAN) Decision 391,
which regulates access to genetic resources, is the response of CAN to a
situation where genetic resources of Andean origin are accessed and thereafter
incorporated into products that are protected by intellectual property rights,
without the country being recognized or participating in the benefits generated.
For the past two decades, with the development of modern biotechnology, the
use of genetic resources to generate products subject to intellectual property
rights has increased dramatically and the time for their development has been
shortened considerably.

On the other hand, the National Commission for the Prevention of Biopiracy
is an inter-institutional body, created to prevent and address problems

58 A particularly noteworthy and illustrative case occurred in 2006, when news from Chile
reported that 200 native potato varieties from the south of Chile (Chiloé zone) were to
be registered by the Servicio Autónomo de Agricultura (SAG) in Chile. This generated
an interesting debate and great controversy in Peru over the right of Chile to register
these varieties. This can be explained in simple terms: rights can be sought or invoked
over certain varieties of potato (complying with the legislation) but not over potato as
a species. In this regard, Peru may claim being the centre of origin or diversification
of a potato species, but is not the owner or has exclusive rights over it. See: Ruiz Muller,
Manuel. Origen y propiedad de la papa: ni chilena ni peruana. In: Peru 21, Monday 24 April,
2006. Available at http://www.spda.org.pe.
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resulting from biopiracy.59, 60 The Law that creates the Commission is called
the ‘Law Protecting Access to Peruvian Biological Diversity and the Collective
Knowledge of Indigenous Peoples’ (sic). It is simply the result of the
recognition that third parties are illegally accessing biodiversity resources and
components of Peruvian origin.

La Comisión Nacional de Productos Bandera (COPROBA) or the National
Commission for Native Peruvian Products, is another effort by the State to
distinguish, in world trade, products that are indubitably of Peruvian origin.
This initiative is led by the Ministry of Foreign Trade and Tourism through
PROMPEX (the Peruvian Export Promotion Agency) and with the conspicuous
participation of and promotion by the national business sector.

The Commission approved the ‘National Strategy to Identify Flagship
Products’61 on 1 September 2005, with the objective of “choosing, protecting and
promoting flagship products, of recognized quality and preferred by external markets,
highlighting the image of Peru, contributing to its development and strengthening
its identity”. The following have been declared flagships products: maca,
Peruvian gastronomy,62 pisco, Peruvian cotton, Peruvian camelids, lúcuma and
Chulucanas ceramics. COPROBA may request, in the future the formal
declaration of new flagship products, by means of a resolution from the
Ministry of Foreign Trade and Tourism.

59 The National Commission was created through Law 28216, Protecting Access to
Peruvian Biological Diversity and the Collective Knowledge of Indigenous Peoples. It
was enacted 7 April, 2004 (published in the Official Gazette El Peruano 1 May 2004).
The Commission is formed by: INDECOPI (who presides over and coordinates it),
CONAM, INRENA, INIA, the Ministry of Foreign Affairs, the Peruvian Institute of
Natural Products (IPPN), the National Institute for the Development of the Andean,
Amazonian and Afro-Peruvian Peoples (INDEPA), the Centre for Intercultural Health
(CENSI), SPDA and CIP.

60 Paragraph 3 of the Third and Final Complementary Provision of Law 28261, defines
‘biopiracy’ as “access to and unauthorized use of biological resources or traditional knowledge
of the indigenous peoples by third parties, without the necessary authorization, without
compensation, and in contravention to the principles established in the Convention on Biological
Diversity and the existing regulations. This appropriation may be reflected by physical control,
through ownership rights in products incorporating such illegally obtained elements or, in some
cases, through the claiming of such rights”.

61 The National Strategy to Identify Flagship Products was approved by Supreme Decree
No. 025-2005-MINCETUR of the Ministry of Foreign Trade and Tourism.

62 ‘Peruvian gastronomy’ is a very broad concept. However, it refers mainly to typical
Peruvian dishes (lomo saltado, papa a la huancaína, adobo de chancho, carapulcra, etc.)
and new fusions that are emerging from a combination of these new trends. For a critical
review of the history of Peruvian gastronomy see: Ascoytia, Carlos. Historia de la
Gastronomía Peruana. September, 2008. Available at http://www.historiacocina.com/
paises/articulos/peru/peru.htm. For a more comprehensive and detailed history of
Peruvian gastronomy, see: Diccionario Larousse de la Gastronomía Peruana, Madrid, 2008.
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The functions of COPROBA cover exploring and promoting the potential of
identified flagship products, and proposing and supervising necessary
measures to identify new products, as well as proposing measures for their
protection and conservation, coordinating with INDECOPI and other national
and international, public and private institutions.

With regard to these issues, the dilemma that Peru confronts as a country
relates to two variables: technological development and free trade. In the case
of technological development, it is now possible to generate new plant varieties
that are different from the original crop but incorporate its elements or
components (for example, phenotypic and genotypic traits), and which can also
be legally protected by intellectual property rights.

Modern biotechnology allows this and much more. Although the idea may be
unsettling, it seems logical and even fair that a new product based on natural
components of another country (or countries) may be protected legally, even

Box 12. The North-South controversy: the origin of tensions regarding
genetic resources

Northern countries – developed

Little biodiversity under in situ
conditions
Many ex situ collections

Public and private investment in
research and development
Biotechnology capacity
Intensive use of intellectual property
(extended to innovations of biological
origin)

Few indigenous peoples

Claim (for example by the USA) the
idea that unmodified genetic resources
are part of the ‘heritage of mankind’

Oppose (in general terms) the design
of traditional knowledge protection
regimes. (Note: However, the majority
recognize indigenous intellectual
efforts and the need for protection –
not necessarily with a special regime
or sui generis mechanism)

 Southern countries – under development

High concentration of biodiversity
(wild and cultivated)
Few ex situ collections

Limited investment in research and
development
Limited technological capacity
Limited use of intellectual property
protection

High concentration of indigenous
peoples and communities

Claim sovereignty over genetic
resources

Propose the protection of traditional
knowledge of indigenous peoples
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if it is not very different from the original crop or product. In fact, this is the
underlying logic of the intellectual property system: continue to construct on
what has already been advanced and developed, with a degree of
inventiveness. The way to protect the interests of a country is by ensuring that
what is used and incorporated in a new product is legally and legitimately
accessed from the country it originates from, thus complying with access and
benefit sharing laws and regulations. In the case of Peru, Decision 391 seeks
to ensure this with regard to genetic resources of which Peru is the country of
origin.

From a commercial perspective, opening up to international trade has
generated intense competition between countries trying to obtain competitive
advantages by adding value to raw materials. In this regard, products derived
from medicinal plants, seeds, natural resins and natural oils, etc., which are
abundant in countries like Peru, already have important markets that can be
protected and enhanced by trademarks – mainly original brands and
denominations. However, these do not necessarily recognize the origin of the
original material. Then, by means of intellectual property protection, rights are
granted to those who add value and generate innovation, often foreigners and
international companies.

The case of ‘origin’ is illustrative. For example, determining the origin of a
specific food crop is extremely difficult, especially when legal definitions that
are not scientifically founded are considered. The CBD makes reference to
“country of origin” and defines it as the country that possesses genetic
resources in in situ conditions and, in the case of domesticated species, in the
surroundings where they have developed their essential and distinctive
properties. What exactly are “essential” and “distinctive” characteristics? When
do they become “essential”? These are the types of question that make the
concept of ‘origin’ difficult to define.63

By geographically originating in Peru (for example, a crop that appeared and
evolved over time in Peru), it does not mean that, as a country, exclusive rights

63 Two concepts help to explain this point: centre of origin and diversification. In the first
case, there is evidence that some crops ‘first appeared’ in specific geographical areas
(for example potato in Peru, corn in Mexico or coffee in Ethiopia) that coincide with
ancestral cultural centres. There are also diversification centres, where crops that, in a
certain moment of history, were introduced from other regions, now have a high genetic
diversity and variability in these new zones resulting from human intervention, climate
factors, appropriate soil, etc. Except in a few cases such as mentioned earlier, identifying
the origin of a crop is very difficult. In most situations, the origin corresponds to a
region (the Andes, Mesoamerica, North Africa etc.) and not an individual country. Are
there owners (strictly speaking) of corn, rice, potato and coffee? The answer would be
negative. On matter of origin and diversification, see: Andersen, Regine. Governing
Agrobiodiversity: Plant Genetics and Developing Countries. Ashgate, Aldershot, UK, 2007.
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can be invoked over a seed of that crop, when it might be found – given the
historic flow of seeds – simultaneously in Bolivia, Brazil, Colombia, Japan and
Australia. This is one of the features of global agriculture, namely
interdependence, especially in relation to a group of important food crops.

However, it is possible to invoke property rights over certain varieties of potato
(for example those that have been transformed and imply human work and
innovation), if requirements for the protection of these varieties are met. To
protect a new variety, in the sense that it was generated through human
intervention, plant variety protection through the UPOV system or UPOV-type
norms can be used.64

Invoking property rights over the potato as a species is not possible, first,
because it is a generic name and, second, because it referes to and describes a
species, as a general category.65,  66

The same is the case for other crops or products. If recognition is given to a
product through a brand, e.g., pisco, an exclusive right is given over the name.
However, this cannot prevent third parties from producing and
commercializing the product under another denomination (unless the product
is also protected).

3.3 Gastronomy: revaluing native crops
Finally, a phenomenon has been generated in the last decade that has
contributed considerably to policy and normative processes regarding native
crops, and the revaluation of our genetic patrimony at all levels of society. This
is the ‘gastronomic boom’ led by a generation of young chefs and cooks who,
by using native Peruvian crops, breeds, meats and natural ingredients, have
revolutionized gastronomy to the point were it has become a strong incentive
to visit Lima, other regions and the country as a whole.

64 In the case of UPOV, the requirements are: novelty, stability, distinctness and
homogeneity.

65 On this issue see: Ruiz Muller, Manuel, Ibid. at 58.
66 There are various cases of patents – mainly in the biotechnology field – which at some

point conferred rights covering complete species. The patents on inventions on cotton
and soybean (granted by the US Patents and Trademark Office in 1992 to Monsanto
and by the European Patent Office in 1994 to Grace Ltd, respectively), by the nature
of specific claims, had as a result to cover all possible uses and applications of cotton
and soybean species. In practice, this almost gave absolute rights to the patent holder.
These broad patents were contested and reverted, due to concerns regarding the social,
cultural, economic and scientific impacts that they generated. For more information
on these and other matters related to ‘biopiracy’ see: http://www.etcgroup.org and
http://www.biopirateria.org.
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Box.13. Hurrah for gastronomy!
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67 A few of the most successful TV programmes include: Tiempo de Viaje, Costumbres,
La Aventura del Sabor, Sabores del Perú, and La Buena Tierra. Some of these have
been broadcast for more than five years. These programmes include tourism elements
with visits to communities and the centres of origin of some foods and dishes, and
revaluing customs and lost and forgotten secrets in different regions of the country.

68 Solano, Pedro. Ibid. at 55.

Added to this, are a multiplicity of programmes, campaigns, books, magazines
and bulletins that emphasize the gastronomic and culinary richness of the
country. Not only this, they also highlight the regions from where products
originate, the cultures that have maintained and conserved ingredients and
recipes, the conservation processes of many of the crops used, and the wisdom
and traditional knowledge from which innovations in the field of gastronomy
have arisen. Currently, ‘gastronomic tourism’ is developing rapidly. In many
cases, this means sharing with communities their experiences and their day-
to-day diets and lifestyles.67

If there is something that brings Peruvians together, it is food. Thus, all these
efforts have increased awareness among people – and their leaders – of the
potential of Peru as a country and the possibility of taking advantage of its
gastronomy, and consequently of its crops and genetic diversity.68

An additional factor that contributes to raising awareness of society in general,
is the wealth surrounding gastronomy and the chain of actors who visibly and
actively participate in a process to generate work and thereby wealth. This
accelerates the awareness process as the significance of crops, ingredients and
recipes, cooking and gastronomic demands are reflected in reality.

There is a recent example illustrating this new tendency to revalue Peruvian
products in the field of agrobiodiversity. The TIKAPAPA Project is an initiative
of CIP, A&L Biodiversidad Altoandina and SDC, which allows small farmers
of native potato in the high Andes to become integrated into national markets.
This received The World Challenge 2007 Award, promoted by BBC London,
Newsweek Magazine and the Shell Company. The objective of the award is
to identify and reward business and development projects that not only seek
economic benefits, but also share these with communities in a fair and equitable
manner.

This specific case seeks to promote the consumption of underutilized native
varieties of potato in Lima, through an agreement with E.Wong, an important
supermarket chain. Although the exact demand for these potatoes is unknown,
informal conversations with consumers confirm the high quality of the product,
which gives them no reservations in paying ‘premium’ prices.
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3.4 The debate on genetically modified organisms: the relationship
between biodiversity and new technologies
Biotechnology, its advances and transgenic products, are an important element
in discussions and debates on biodiversity and its development in Peru.
Specific discussions on transgenic crops and on biotechnology policies and
norms started towards the end of the 1990s. Early on, before signing the
Cartagena Protocol on Biosafety, Peru already had in place a law and
regulation on biotechnology.69

This debate allowed comparison of differences between types of agriculture
in the country, one intensive and modern, versus a more traditional and
extensive agriculture oriented toward self-consumption. The latter has been
traditionally considered ‘poor’ and undeveloped, although it is very rich in
terms of genetic diversity and culture. There has always been tension between
these opposite poles although, recently, different actors have recognized that
biotechnology can be a tool to improve agriculture oriented to export, but not
to the exclusion of more traditional technologies and approaches.

In this context, discussions began in the National Convention of Peruvian
Agriculture - CONVEAGRO, the Peruvian Centre for Social Studies (CEPES),
the Potato Park, etc., on the possible impacts of biotechnology on small
farming, particularly on biodiversity. An argument proposed by some
institutions (such as SPDA) has been that, in the context of globalization, the
comparative and competitive advantage of Peru is its diversity and the
maintenance of an agricultural system that is free of transgenic crops,70 and
which targets market niches where certain crops and products can be
commercialized with good returns for farmers and peasants.71 However, at the
same time, agro-industry and intensive agriculture are being consolidated,
strengthened and privileged, through public policies and norms such as Sierra
Exportadora, the new Seed Law, and the Free Trade Agreement with the
USA.72, 73

69 Law 27104, Law for the Prevention of Risks Derived from the Use of Biotechnology
issued 12 May 1999 and Supreme Decree 108-2002-PCM, Regulation on the Law for
the Prevention of Risks Derived from the Use of Biotechnology of 28 October 2002.

70 Lapeña, Isabel. Semillas Transgénicas en Centros de Origen y Diversidad. SPDA, Lima, Peru,
2007. Also from the same author see: Transgenic Crops and Legislative Decrees 1059, 1060
and 1080 in Peru: The recent Legislative Decrees leave the doors wide open for transgenics to
enter without control. Available at: http://www.connuestroperu.com/
index.php?option=com_content&task=view&id=3503&Itemid=32.

71 On this subject see: Caillaux, Jorge. Se requiere extrema cautela (transgénicos). In: El
Comercio. Thursday, July 10, 2008.

72 Sierra Exportadora is an emblematic case: its basic objective is to support poor farmers
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The tension between two very different agricultural realities, each of which
demands the promotion of distinctly different public policies has become very
explicit. As a consequence, there has been a strong exchange of opinions
between those proposing the free introduction of transgenic organisms in the
country “to increase production and productivity” and those who, on the
contrary, suggest the need for caution and consideration for cultural, social
and environmental reasons, before allowing this introduction.74 This has made
the confrontation between the Ministry for the Environment and Ministry of
Agriculture very evident. All of this is in a context where native gastronomy
based on pesticide-free products and other elements are promoted as the main
tourist attraction in the country.

3.5 Traditional medicine
Finally, and linked to the previous discussion, Peru is a country where the
majority of people have, at some time, resorted to medicinal plants and natural
products to alleviate certain illnesses and overcome basic health problems. This
is not by chance but for two reasons. One is the biodiversity richness of the
country, the other being indigenous peoples who have transmitted knowledge
regarding the use and medicinal and healing applications of this biodiversity
to a wide sector. These uses and applications have been recognized, based on
the extensive use of medicinal plants and products by a large proportion of
the national population, mainly in poor, marginal rural and urban sectors.

This can be explained by a migratory process that began in the 1960s, when
many of the customs, practices and uses of medicinal plants were transferred
from the fields to the cities, extending their use mainly among the less favoured

and peasants so that they can link to productive chains oriented to agro-industrial or
export crops. This happens in parallel with a process where land markets are being
made more flexible, biofuels are being promoted, new Seed Laws are promoting use
of certified seed only, among other changes.

73 Close to one third of the population in Peru live in rural areas and 50% of their income
is from agriculture. Of the economically active population, 28.5% work in the
agricultural sector and contribute nearly 8.4% to the national GDP. Traditional and non-
traditional agricultural products represent 7% of Peruvian exports. (Source: Oficina de
Estrategias y Políticas. Oficina General de Planificación Agraria. MINAG (2008) Plan
Estratégico Sectorial Multi-annual del Sector Agricultura 2007-2011. Lima, Peru, July 2008).

74 The Minister for the Environment, Antonio Brack and analysts such as Lapeña and
Caillaux of SPDA, among others, suggest that biotechnology should be seen as a tool
to develop the country according to national needs and not as an end in itself. In the
short term, Peru could become one of the few countries free of genetically modified
organisms, serving the growing market niches in Europe, USA and Asia, who demand
ecological products free of pesticides and transgenes.
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immigrant sectors.75 In the l980s, the growing interest of the urban sector in
alternative health treatments gave medicinal plants a much higher profile,
especially through interest shown by private business. Pharmaceutical
company’s like Hersil and Corporación Drokasa, were pioneers in the
industrialization of products such as nutraceutic supplements derived from
medicinal plants including maca, yacón, sangre de grado and others, and used
for the medication of exposed wounds and for the treatment or prevention of
ulcers, diabetes and even certain forms of cancer.

Another group of companies including Fitosana, Bionaturista, Santa Natura
and Kaita have centred their efforts on creating a market of natural products
for health and beauty. Television and radio programmes have also multiplied,
praising the benefits and preventive, curative and food properties of natural
products originating in Peru. Despite some companies being serious and others
not, the fact is that, at present, natural products have become an important
and profitable business.76

75 Peru has Law 27821: Law of Promotion of Nutritional Complements for Alternative
Development (August 2002) and Law 27300, on the Sustainable Use of Medicinal Plants
(July 2000).

76 There are very critical positions on the role and potential of medicinal plants, especially
on the effects of promotion and marketing practices, control and evaluation and
verification policies. Agin, Dan. Junk Science. How Politicians, Corporations and other
Hucksters Betray Us. Thomas Dunne Books. St Martins Press, New York, 2006.

Source: Suplemento de Perú 21
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The Peruvian Institute for Natural Products (IPPN), was established to
represent companies that industrialize, commercialize and export products
derived from biodiversity, mainly medicinal plants. In 2002, the National
Institute of Traditional Medicine, now called the National Center of
Intercultural Health was created as a public entity (under the Ministry of
Health) responsible for the evaluation and validation of medicinal plants and
non-traditional therapeutic methods, and the promotion of public policies on
intercultural health.

The ‘boom’ in plants and natural products has also helped to generate more
awareness of the importance of biodiversity and of its potential. The different
companies, institutes and legal frameworks involved, seek to strengthen the
applications and uses of biodiversity for health, food and beauty care purposes.

3.6 The national register of native crops
In simple terms, academics, politicians, farmers’ movements, businessmen, and
civil society sectors in general, are demanding that the Peruvian State defend
native crops and products. This section focuses on the protection of native
crops and the role of registers, as well as the policy and normative process
released to guarantee their development and implementation.

Plants can be protected in different ways. In this case, the concept of
‘protection’ is used broadly and could include granting exclusive rights
(control), economic compensation, maintenance and the promotion of crops
and plants (see below and footnote 80). The first form of protection implies a
system granting exclusive rights to the holder of the title. This is the protection
provided by the breeders’ rights system, established in CAN Decision 345. In
this case, a new variety may be registered with INDECOPI who will grant a
breeders’ certificate. These exclusive rights are granted on crops (seeds or any
breeding material) that are new, homogeneous, stable and distinguishable. This
system is designed mainly to protect the intellectual rights and economic
interests of plant breeders.

The breeders’ rights system is not a system that is ‘amicable’ to innovation by
small, conservationist farmers of the Peruvian Andes. This is not because of
deliberate exclusion or discrimination, but simply because the purpose of the
breeders’ rights system is to promote the generation of crops with a commercial
potential oriented exclusively to modern and intensive agriculture. These are
not the main objectives of small farmers’ seed development activities, which
focus rather on subsistence, self-consumption, conservation and cultural
revaluation, and on mainly local and regional markets.

On the other hand, the requirements to protect new varieties (novelty,
distinctness, homogeneity and stability) are not always met by native or local
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varieties or ‘landraces’. This certainly does not make them less important.
Furthermore, it could be suggested that these requirements are not of interest
for traditional small farmers who do not seek homogeneity, stability or
distinctness. These farmers seek other characteristics linked more closely to
their local livelihoods, such as resistance, good flavour, colour, etc.

The breeders’ rights system implies administrative procedures and costs that
are prohibitive for communities and peasants whose incomes are extremely
low and are, generally, well into the poverty bracket. Finally, conservationist
or ‘curious’ farmers have a sense of pride and ‘ownership’ in relation to their
more valuable varieties, but they do not aspire to property or appropriation as
such. On the contrary, these forms of agriculture and social recognition become
apparent and expressed in traditional barter practices and free exchange of
seeds.

From a review of the background of Decision 345, it is clear that those who
promoted its adoption in the Andean sub-region were agro-industrial interests
from the horticulture sector of Colombia and Ecuador, who needed to protect
their varieties of flowers and create a sub-regional system to meet obligations
under the UPOV Convention, to which both these countries became parties
shortly after.77

A second form of protection, is provided by the patent system, for plants that
are developed and are new, have an inventive step and industrial application.
In Peru, patents are not accepted on plants, although after ratifying the Free
Trade Agreement with the USA, best efforts need to be made to provide
protection to plants through patents.

A third form of protection, understood in a broader sense, refers to promoting
the use of certain seeds as provided by the General Law on Seeds and its
Regulation.78 The Law and its Regulation seek to promote the production,
development, research and commercialization of quality seeds within national
territory. Seeds will need to pass through a registration procedure (in a Register

77 Both countries adhered to the 1978 Act of the UPOV Convention. Colombia adhered
on 13 September 1996 and Ecuador on 8 August 1997.

78 Law 27262. General Law on Seeds of 13 May 2000. The Regulation of the Law is
Supreme Decree 040-2001-AG of 9 July 2001. These norms have recently been modified
by Legislative Decree 1080, under which the Government seeks to adapt national laws
to commitments under the Free Trade Agreement with the USA. This Decree alters the
seed system substantially; changes include opening up the possibility of introducing
genetically modified seeds, eliminating some regulatory and control faculties from
SENASA, and granting INIA the authority over the national seed system (which is a
problem given that INIA also produces improved seeds). For a critique of this Decree,
see Lapeña, Isabel. Ibid at 70.
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of Commercial Cultivars) that will authorize the holder the right to their
commercialization, distribution and extended use among seed producers.

These norms seek to regulate activities mostly associated with the production
of seeds for intensive agricultural activities, for commercial purposes. This legal
regime has little to do with conservation, the maintenance of diversity or the
protection of culture associated with the use of seeds. To the contrary, some
argue that the national seed system has a perverse effect on small farmers by
only promoting and authorizing the distribution and use of seeds registered
or certified by the authority, in this case, the National Agricultural Health
Service (SENASA). During discussions in Peru, modifications to the ‘classical’
seed system have been proposed to allow seeds of native crops that do not
comply with the requirements provided in seed legislation to be exchanged
and commercialized, at least at some level.79

In the context of these legal frameworks and registers, it is valid to question
how native crops and their wild relatives can be protected if they lack
significant commercial potential or immediate export potential, or do not fit
as part of an intensive agricultural model – in fact, quite the opposite. How
can crops of a historical, cultural, ecological and social value, and certainly
with an economic potential, be protected? Even though they may have a
limited market niche (for the moment), they are nevertheless interesting or
attractive. As mentioned earlier, these crops are important for ‘food security’.
They are ‘Peruvian’ crops in the most colloquial sense and in the least legalistic
of terms.

It is due to these questions and limitations in the legal frameworks that, since
around the 1990s, the question on how to protect certain crops and what this
protection implies is being debated in some circles. Although there is a
consensus on the need to conceive and develop a protection regime, there have
been limited conceptual reflections on the significance of ‘legally protecting’
these native crops.80

79 It is also true that informality predominates in a good part of national agriculture
(except maybe in agro-industrial complexes on the coast). In this regard, there is no
supervision and control by the State on the commercialization and use of seeds
throughout the national territory. This can be explained due to the extreme topographic
complexity of Peru and the practical difficulties in monitoring the activities of small
farmer producers in isolated zones of the Andes and the Amazon.

80 A ‘protection’ norm demands a clearly defined subject matter or objective. In the case
of the former, it is evident that the subject matter is native crops and their wild relatives.
By extension, genetic resources and genetic components of these crops could be
included. As to the latter, the concept of ‘protection’ may have different meanings that
should be specified. This may include: guaranteeing levels of control on the access and
flow of the crops; economic compensation for their use; maintaining them in in situ or
ex situ conditions; subjecting them to research and development processes for a better
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An important advance occurred in 2005, when the Peruvian Congress enacted
Law 28477, which declares “Crops, Native Breeds and Wild Species the
Natural Patrimony of the Nation”81, 82 (see Box 14). This Law reaffirms the
provision of Article 66 of the Constitution of 1993 and declares that natural
resources (renewable and non-renewable) are the patrimony of the nation.
Article 5 of the General Law of the Environment, also establishes that natural
resources are part of the patrimony of the nation.83 Law 28477 goes even
further, by creating a definitive list of these crops, breeds and wild relatives.

Through a formal declaration, the Law seeks to establish a kind of protection
or safeguard with regard to certain crops (breeds and wild relatives) that, for
different social, cultural and economic reasons, are deemed particularly
important for the country. Although the Law does not identify the specific type
of protection, it does determine that the Ministry of Agriculture and other
entities have the responsibility to register, disseminate, conserve and promote
the use of genetic material of these crops, and promote the production,
commercialization and consumption of these products and breeds. It is clear
that, behind these different objectives, there is the notion of ‘protection’. In this
regard, the protection suggested is expressed at the level of policy recognition
of the importance of resources included in the list. It also implies a protection
in terms of restating or reclaiming the origin of these resources in international
fora regarding this official recognition. Finally, protection is stated indirectly
in terms of sensitizing sectors of the population on the particular importance of
these crops and resources.

This Law was not subject to major consultations or debates in the Commission
of the Environment of Congress. Periodically, there are initiatives by Members
of Congress to protect crops that are believed to be Peruvian and introduce
laws that individually protect native crops.

application and use; granting exclusive rights to those who develop and improve these
crops; granting intellectual rights (brands and other distinctive signs) that would
guarantee commercial advantages; guarantee property rights on land or areas where
these crops are cultivated; etc. For more details on the issue of ‘protection’ see the results
of the ‘Workshop on Protecting Native Crops in Peru’, organized as part of the GRPI project
by SPDA and SENASA in February 2005.

81 Law enacted on 24 March 2005.
82 ‘Crops’ are plant species used by people mainly to satisfy their food needs, but can

also be used in other commercial or industrial activities. ‘Native breeds’ are native
animal species (generally only found in these areas) domesticated by people. The ‘wild
relatives’ (of native crops) are common ancestors of domesticated species that remain
in the proximity (in general) where agricultural activities with native crops are carried
out. Personal communication: Manuel Sigueñas, INIA, 30 April 2008.

83 Law 28611. The General Law of the Environment was enacted on 13 October 2005.
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Other interesting initiatives include the national and international recognition
of potato as a very important crop for agriculture and food. The United Nations
decided to recognize the year 2008 as the ‘International Year of the Potato’,
due to its contribution to agriculture and food worldwide. Peru, by an initiative
of the Potato Park Association together with CONAM and the Ministry of
Agriculture, decided to declare a National Potato Day to celebrate the
‘goodness’ of the tuber and its contribution to food security, the cultural
diversity of the Peruvian Andes, and national pride.84

On this day, a number of cultural and gastronomic activities are carried out
around the country, to raise awareness among the population of the
importance of potato as food and an integrating element of national pride. Seed
fair activities and special menus in restaurants, official ceremonies, television
programmes and mentions in the media contribute to this objective. They also
contribute to promoting a better understanding in society of the social, cultural
and economic importance of the country’s genetic resources in general (see
Box 11).85

Debates have continued since. According to work carried out by the National
Commission for the Prevention of Biopiracy (see Box 2), it is clear that there
are still cases in which genetic material obtained in Peru is being researched
in other countries, generally without Peru having recognized and authorized
its export from national territory.86

84 ’National Potato Day’ was established on 30 May by Supreme Decree 009-2005-AG.
The United Nations declared 2008 as the ‘International Year of the Potato’.

85 A very important event was organized by a number of institutions (CAN, SPDA, the
Andean Development Corporation (CAF), the Biodiversity Project in Amazonia
(BIODAMAZ) the National Environmental Council (CONAM), and the Humboldt
Institute) for the occasion of the VII Conference of the Parties to the CBD, in Curitiba,
Brazil in 2006. The event was called ‘Gastronomy and Biodiversity: Aromas and Flavours
from the Andes and the Amazon’ and the objective was to attract attention to the
relationship between biodiversity and gastronomy, and the huge potential for countries
in the region to generate incentives for conservation and sustainable use. More than
150 representatives attended a buffet dinner, with typical dishes based on native
biodiversity from countries in the Andean Amazon region – mainly Peru.

86 For cases in which biopiracy problems are suspected in relation to resources of Peruvian
origin, see the publication: National Commission for Biopiracy. Analysis of Potential
Biopiracy Cases in Peru. Andean Amazon Initiative against Biopiracy. Series of Research
Documents. Initiative against Biopiracy, SPDA, Year I, No. 3, September 2005. A
document with a more specific and detailed analysis of patents granted on inventions
related to the genetic components South American camelids (in this case vicuñas,
alpacas, llamas and guanacos of Peruvian origin) is: Pastor, Santiago and Fuentealba,
Beatriz. Camelids, New Technological Advances and Patents: Possibilities and Concerns for
the Andean Region. Series of Research Documents. Initiative against Biopiracy, SPDA,
Year II, No. 4, January 2006. Available at http://www.biopirateria.org.
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Box 14. Law 28477 which declares Crops, Native Breeds and Wild
Species the Natural Patrimony of the Nation

Article 1 - On the objectives of the Law

Declare crops, native breeds and wild species the Natural Patrimony of the
Nation.

Article 2 - On the crops, native breeds and wild species which are the Natural
Patrimony of the Nation

Declare crops, native breeds and wild species indicated in the present Law
the Natural Patrimony of the Nation and those subsequently approved by the
Ministry of Agriculture under a ministerial resolution.

Article 3 - On dissemination, conservation and promotion

Entrust the Ministry of Agriculture, in coordination with Regional and Local
Governments and other public and private entities, the responsibility of the
registration, dissemination, conservation and promotion of genetic material;
promoting the production, industrialization, commercialization and
consumption of crops and wild breeds and use wild relatives detailed in the
Annex of the present Law, within a sustainability approach. This shall be
undertaken by the Ministry of Agriculture and added to their Budget of the
corresponding fiscal year.

Final Provisions

First - Derogate the legal provisions that oppose the present Law.

Second - The present Law shall enter into force the day following its
publication in the Official Gazette El Peruano.

Therefore:

Having been considered a Law by the Peruvian Congress, accepting the
observations formulated by the President of the Republic, in accordance with
that provided in Article 108 of the Political Constitution of Peru, I order it to
be published and complied with.

Lima, March twenty-second of two thousand and five.

Ántero Flores-Aráoz
President of the Congress of the Republic

Natale Amprimo Plá
First Vice-President of the Congress of the Republic
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Annex:

Crops, native breeds and wild species which constitute the natural
patrimony of the nation

a) NATIVE CROPS

    COMMON NAME SCIENTIFIC NAME

1. Achiote Bixa orellana
2. Achira Canna indica
3. Aguaymanto Physalis peruviana
4. Ají amarillo Capsicum baccatum
5. Ají pimentón Capsicum annuum
6. Caigua Cyclanthera pedata
7. Camote Ipomoea batatas
8. Camu camu Myrciaria dubia
9. Cañihua Chenopodium pallidicaule
10. Cascarilla or quinua Cinchona officinalis (distribution: high Amazon up

to 3,500 m);Cinchona pubescens (distribution: low
Amazon up to 3500 m); Cinchona spp.

11. Faique or Huarango Acacia huarango
12. Frijol ñuña Phaseolus vulgaris
13. Gatupa Passiflora pinnatistipula
14. Huacatay Tagetes minuta
15. Kiwicha Amaranthus caudatus
16. Llacón Smallanthus sochifolius
17. Loche Cucurbita moschata
18. Maca Lepidium meyenii
19. Maíz blanco gigante Zea mays
20. Maíz morado Zea mays
21. Mashua Tropaeolum tuberosum
22. Mauca Mirabilis expansa
23. Oca Oxalis tuberosa
24. Olluco Ullucus tuberosus
25. Paico Chenopodium ambrosioides
26. Papa común Solanum tuberosum
27. Papa amarga Solanum juzepczukii
28. Papa amarilla Solanum goniocalyx
29. Papa ayanhuiri Solanum ajanhuiri
30. Papa fureja Solanum phureja
31. Papa huayro Solanum x chaucha
32. Papa patiquiña Solanum stenotomum
33. Papa rucki Solanum curtilobum
34. Papa tropical Solanum hygrothermicum
35. Quinua Chenopodium quinoa
36. Rocoto Capsicum pubescens



Peruvian Society for Environmental Law - SPDA

72

37. Sacha inchi Plukenetia volúbilis
38. Sacha mango Grias peruviana
39. Sacha oca Maranta arundinacea
40. Sachapapa Dioscorea trifida
41. Saúco peruano Sambucus peruviana
42. Tuna Opuntia ficus-indica
43. Uña de gato Uncaria tomentosa, Uncaria guianensis
44. Yuca Manihot esculenta
45. Zinnia Zinnia peruviana

b) NATIVE BREEDS
COMMON NAME SCIENTIFIC NAME
1. Cuy Cavia porcellus
2. Alpaca Lama pacos
3. Llama Lama glama

c) WILD FAUNA SPECIES

COMMON NAME SCIENTIFIC NAME
1. Chinchilla Chinchilla lanigera
2. Guanaco Lama guanicoe
3. Huangana Tayassu pecari
4. Majaz Agouti paca
5. Oso de anteojos Tremarctos omatus
6. Pecarí Pecarí tajacu
7. Venado Rojo Mazama americana
8. Vicuña Vicugna vicugna
9. Viscacha Lagidium peruanum
10. Zorro de Sierra Pseudalopex culpaeus
11. Taruca Hippocamelus antisensis

As a result of this, and given the circumstances explained in this section, as
part of the GRPI Project, SPDA has developed a preliminary law proposal that
establishes the ‘Official National Register of Native Crops and their Wild
Relatives in Peru’. This proposal (see Box 15) is the subject of consultations
within the academic sector, civil society and in governmental institutions such
as INIA, INRENA and some Regional Governments.

The main objectives of this proposal refer to identifying native crops of
Peruvian origin and their official denomination, emphasizing and revaluating
their existence and conservation, identifying the principal users or
‘conservationist’ farmers of these crops, and the systematization of information
on typically Peruvian resources. Hopefully, awareness will at least be raised
among society on the social, cultural and economic importance of these crops.
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Considering that Peru is a centre of origin and diversification of a multiplicity of
crops and their wild relatives of critical importance for agriculture and global and
national food security,

Recognizing that native crops and their wild relatives are part of an ancestral legacy
which has been and is part of the cultural identity of the country, building on the
conservation and development efforts of small farmers, who many times are the
descendents of the country’s indigenous peoples,

Aware that crop species such as yacón (Smallanthus sonchifolius), hercampuri
(Gentianella alborosea), camu camu (Myrciaria dubia), sacha inchi (Plukenetia volubilis),
potato (Solanum tuberosum), caigua (Clylanthera pedata), achiote (Bixa orellana), among
others, are very important from a social, cultural and economic point of view and
offer interesting opportunities for the development of activities in the field of
agriculture, processing and industrialization, research and development,

Aware that in a globalized world and society, measures need to be taken with
regard to the protection of interests of the country, in relation to the origin of these
crops and species, and guarantee their recognition through a unique and centralized
instrument,

Aware that Law 28477 is a step forward by declaring crops, breeds and wild species
the natural patrimony of the Nation, and that the Ministry of Agriculture in
coordination with Local and Regional Governments are responsible for their
register, dissemination, conservation and promotion of the genetic material of these
crops and species,

The Congress of the Republic has passed the following Law:

Article - Native crops and their wild relatives are part of the natural patrimony of
the Nation.

The State recognizes the ancestral contribution of peasant and native communities
to the conservation, maintenance and development of native crops.

Article - Access to, and conservation and use of these crops and their wild relatives,
are undertaken in accordance to legislation and traditional practices.

Article - The Official National Register of Native Crops and their Wild Relatives
does not grant specific rights to those who are applicants to the register. The register
only identifies and recognizes the individuals, institutions or communities who
maintain, conserve and work with these crops.

Article - The social, environmental, cultural and economic importance of crops and
their wild relatives should be emphasized in all official ceremonies, where
appropriate.

PROMPEX, PROINVERSION and other governmental and private agencies
dedicated to promoting investment and commercial activities in agriculture, in

Box 15. SPDA draft Law (Decree-Resolution) which creates the Official
National Register of Native Crops and their Wild Relatives
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collaboration with farmers, peasants and civil society organizations, are required
to seek mechanisms to sustainably promote and develop activities related to these
crops and their wild relatives, including conservation and recognition, research and
development.

Objective

Article - Create the Official National Register of Native Crops and their Wild
Relatives under management of the National Program for Genetic Resources and
Biotechnology of the National Institute for Agricultural Innovation (INIA).

Article - The objectives of the Official National Register of Native Crops and their
Wild Relatives are:

a) Maintain an official register of native crops and their wild relatives, and their
main agronomic, agroecological and taxonomic characteristics,  among others,

b) Clearly identify the origin and diversification centres of native crops and their
wild relatives, and raise awareness about their origin at the national, regional
and international levels, through duly verified technical/scientific official
information,

c) Identify communities, groups of farmers, individuals and institutions that carry
out activities on conservation, promotion, research and use of native crops and
their wild relatives,

d) Identify conservationist or curious farmers that have been instrumental in the
ancestral efforts of conservation,

e) Contribute to preventing acts of biopiracy as provided in Law 28216.

Article - The Official National Register of Native Crops and their Wild Relatives
is a public register, maintained as a data base in INIA and accessible to all
individuals or interested institutions. Access to the register implies compliance of
minimum requirements, mainly the acceptance of conditions to access and use
information.

Requirements to register

Article - The National Program for Genetic Resources and Biotechnology of the
National Institute for Agricultural Innovation administrates and updates the Official
National Register of Native Crops and their Wild Relatives.

Article - The list of native crops and their wild relatives shall be completed by
including Annexes based on specific species. For the effects of this Law, Annexes
1 and 2 include native crops and their wild relatives of species/families Solanum
and Zea.

Article - The Official National Register of Native Crops and their Wild Relatives
shall be completed based on activities of the National Programme for Genetic
Resources and Biotechnology and by people, institutions or communities who wish
to register native crops and their wild relatives.

Article - The application to register is presented before the National Program for
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Genetic Resources and Biotechnology, who will verify and complement the
information provided and proceed to the official registration.

Article - To register native crops, the following information needs to be provided:

• Geographic origin of the crop
• Taxonomic information (including taxonomic data provided by indigenous,

native or local communities)
• Agronomic and agricultural value
• Technologies used to farm and harvest (including traditional practices)
• Cultural and social importance
• Traditional knowledge associated to crops, including traditional uses
• Economic and commercial potential

This information shall be validated by INIA prior to the formal registration

Benefits derived from the registration of native crops

Article - Conservation, research and development activities in public institutions
including INIA, are prioritized based on the registered native crops. Part of INIA’s
institutional budget shall be dedicated to financing these activities, working directly
with farmers who conserve and maintain these resources.

Article - The commercialization or economic activities that imply processing or
semi-processing and which generate benefits from the access and use of these crops,
shall assign a percentage of these benefits to a research fund administrated by INIA.

These benefits exclude those derived from the traditional activities of peasant and
native communities such as exchange and barter or commercialization.

Article - All products developed from these crops should indicate their origin and
the fact that the original material is registered.

Final Provisions

1. Create a research fund for native crops in INIA, which will seek resources
from international cooperation, the budget assigned to INIA and benefits mentioned
in Article (see above).

This is not a proposal exclusively for farmers nor does it grant exclusive rights
to any one actor in particular.

The main issue under discussions is the type of protection that a national
register for native crops can provide. The simple fact of having an official
register of native crops, duly recognized by all sectors, grants these crops a
special status.

Secondly, although protection cannot be extended outside national jurisdiction
(due to the limited effect of national laws), it does allow the State to invoke
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Box 16. INIA Manual for the registration of native maize and potato

the duly recognized public national register, to confirm that crops given a right
are undoubtedly crops registered in Peru.

Finally, the register does not grant a property right similar to that of the register
of protected varieties or national register of cultivars, but does reinforce the
rights of the State and specific actors in relation to the recognition of their
existence and use. The latter could be important in terms of a register that offers
useful information for examination of novelty and inventive level and other
criteria in the patent system and breeders’ rights system.

Box 16 offers a preliminary approach on the meaning of a register of native
crops, based on INIA’s perspective. Although this is still a working document,
it does allow the orientation of this initiative to be understood, and how public
authorities (in this case INIA) perceive certain issues.

User’s manual (working document)

REGISTER OF NATIVE CROPS – MAIZE AND POTATO VARIETIES

Project: Genetic Resource Policies Initiative (GRPI)

Sponsored by: Peruvian Society for Environmental Law – SPDA
Bioversity International

October, 2007

1. GENERAL CONCEPTS

What is an accession?

It is a technical word used to denominate seeds (reproductive parts) of native
varieties collected and held in germplasm banks, properly identified and with the
information on their origin and geographical localization.

What is ex situ conservation?

The conservation in germplasm or seed banks of plant genetic resources (varieties,
clones, ecotypes, etc.) outside of their original or natural habitat.

What is in situ conservation?

The conservation of plant genetic resources in areas where they have developed
naturally and, in the case of species or varieties cultivated in the surrounding areas,
where they have acquired their distinctive properties.

National Institute for Agricultural Innovation
Directorate of Agrarian Research

Sub-Directorate of Genetic Resources and Biotechnology
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What is a cultivar?
It is a term used to name the populations of cultivated plants that are genetically
homogeneous as they (1) share characteristics of agricultural relevance allowing
them to be clearly distinguished from other populations of species, and (2) transmit
these characteristics from generation to generation, in a sexual or asexual manner.
What is a collection?
A collection is a group of variants (varieties) of a species held in a germplasm bank.
What is a native crop?
It is a crop that that has developed in centres of origin and diversification and is
maintained by farmers through generations.
What is a variety?
A group of individual plants with similar characteristics amongst them.
What is a register?
It is a written, mechanical or informatic medium as a result of a detailed descriptive
analysis of objects or individuals, regarding their external or internal characteristics
that establishes the difference between such units or individuals.
What is biopiracy?
The practice by which researchers or companies illegally using the biodiversity
components of developing countries and the collective knowledge of indigenous
peoples or peasants to conduct products and services that are exploited
commercially and/or industrially without the authorization of their original
innovators and creators.
What is germplasm?
A collection of plant material or ‘genetic material’ or material used for the vegetative
reproduction or propagation of plants. It includes the native cultivar of the species,
improved cultivars, populations in the process of breeding, related wild species
and related cultivated species.
What is characterization?
The systematic description of a variety, through the application of tool called a
‘descriptor’, that determines the difference between varieties and shows the
diversity of native crops.
What is a genetic resource?
Material or germplasm of a biological nature with genetic information of real or
potential value. It is considered basic for mankind and substitutes basic needs,
helping to resolve poverty and hunger problems.
What is a clone?
The result of an asexual reproduction of an individual identical to the original (in
the case of potato, banana, yuca, sweet potato, etc.).
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What are native varieties (traditional or autochthonous)?
Those collected in regions where the crops originated or diversified, or those used
by farmers traditionally, that have not gone through a controlled systematic and
scientific improvement process.
What is the national register of native crops?
A database where the names (list) of native crop varieties, their most important
characteristics, main use and properties, in situ distribution and/or zones where
they are conserved under ex situ conditions are registered.

2. FUNCTIONS OF THE REGISTER

What is the objective of the register of native crops?
To officially have the proof of the main varieties of native crops, linked to an entity
of the Peruvian State and to a group of fields with data belonging to a unique
variety, in order to maintain the variability identified.
What should one register?
The common name of the variety as known by farmers and the plant’s most visible
characteristics (colour of stem, fruits, flowers, seeds, forms and uses), in situ
distribution and zones where they are conserved in ex situ conditions.
Why is it good to register a native crop?
In order for our native crops to be recognized as native to Peru, to promote their
use and because it constitutes for the competent authorities a tool of defence of
the property rights of peasant and/or farming communities and the Peruvian State.
Also to officially have information made available on the varieties of native crops
and their existing diversity.
Who registers the native crops?
The registration of native crop varieties is carried out by the competent authority
defined by the Peruvian State, in this case the National Institute for Agricultural
Innovation (INIA).
How to register native crops?
The registration process of native crop varieties is undertaken by the appointed
competent authority. An application should be by either a natural or legal person
(researcher, farmer, community, research institution, university, non-governmental
organization, etc.) interested in registering the variety. The native crop varieties
shall be entered into a database with information containing their names, particular
characteristics of each variety, location, name of farmers, name of communities,
main uses, etc.
What should be registered?
All the varieties of endemic and native crops or those that have diversified in Peru.
The minimum information required to register a native variety in the register of
native crops is:
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Source: INIA, 2008.

• Technical and common name of the variety and crop it belongs to
• Name of farmers, researcher, etc., who conserve the variety and the knowledge

associated to its traditional management
• Name of the distribution and dissemination areas of the variety
• Institutions involved in the conservation and management of the variety
• Germplasm banks that hold the varieties of native crops ex situ
• Description and characteristics of the variety
• Uses and properties
• Documents and scientific literature available
• Wild relatives.
What is a register of native crops for?

This national register of native crops fulfils various functions:

• It allows to establish the identity of native crop varieties in general
• Recognizes native crops as originating in Peru and the communities and farmers

who have developed and conserved them
• Can be used by the patent offices of countries around the world in evaluations

of applications for intellectual property rights
• Contributes to prevent acts of biopiracy of native crops
• Supports the implementation of the International Treaty on Plant Genetic

Resources for Food and Agriculture
• Shows the world in an orderly manner the native resources of Peruvian territory.
Who can register native crops?

Public or private institutions in charge of conserving and managing germplasm
of genetic resources (universities, agricultural institutes, NGOs, organized
communities, farmers, researchers, etc.), that comply with the requirements of
characterization and useful and necessary information.

Can the same variety be registered various times?

No, unless the varieties are proved to be really morphologically similar, whether
from different regions or areas distant from one another. In this case, the different
names of the same variety shall be considered as synonyms and all the regions,
areas, etc., that are the scope of distribution of the variety shall be listed.
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Box 17 includes the resolution under which a National Register of Peruvian
Native Potato is created. This norm creates the official register (exclusively for
potato), where different varieties of native potato will be listed, based on
recognized genetic, morphological and anatomical indicators. The norm does
not exactly specify the type of protection to be granted through this register,
but its Preamble determines that the register will facilitate access to and use
of information relative to Peruvian native potato, based on entries that include
the recognized genetic, morphological and anatomical indicators of such
products, and which can represent adequate technical support for their
protection at the international level.

In due time, the precise objectives of this register will be specified in the
complementary provisions that INIA will develop. In any case, it is possible
to infer and determine some of the potential objectives, based on multi-
disciplinary meetings that have already taken place among national experts
(not only applicable to native potato, but to a national register for a wider range
of crops).87

The objectives of this register can be summarized as:

• Identifying the native crops (applicable in the case of the National Register
of Peruvian Native Potato).

• Recognizing the special character of these crops (applicable in the case of
the National Register of Peruvian Native Potato).

• Recognizing the origin (communal, local or individual of a determined
variety).

• Creating an official register (applicable in the case of the National Register
of Peruvian Native Potato).

• Protecting the rights (of property possession, and use) of farmers over these
crops.

• Preventing the irregular and illegal use of these crops.
• Guaranteeing that these crops shall be recognized if used by third parties

for improvement purposes.

87 Workshop report. Creación y Reconocimiento del Registro de Cultivos Nativos. INIA (Sub-
dirección de Recursos Genéticos y Biotecnología), SPDA, IPGRI. Lima, September 2006.
Available on file with SPDA.



Agrobiodiversity zones and the register of native crops in Peru

81

Box 17. Resolution creating the National Register of Peruvian Native
Potato (RNPNP)

Ministerial Resolution No. 0533-2008-AG

Lima, July 1, 2008

Considering:

That Article 88 of the Political Constitution of Peru provides that the State must
preferentially support agricultural development;

That Article 3 of Legislative Decree No. 997 – Ley de Organización y Funciones
del Ministerio de Agricultura provides that the objective of the Ministry of
Agriculture is to design, establish, carry out and supervise the State’s National
Agricultural Policy, assuming the rectory in accordance to attributions conferred
by the Political Constitution of Peru and other laws.

Likewise, Paragraph number 6.1.5 of Article 6 of the cited Legislative Decree
provides that the Ministry of Agriculture is to oversee the National Agricultural
Information System.

That the United Nations – UN has officially announced the year 2008 as the
International Year of the Potato, which constitutes an excellent opportunity to raise
awareness on the benefits of this product, offering multiple opportunities to
highlight the role of potato as a basic food benefit of the world.

That Peru, according to different historical documents, scientific and technical
studies, is the first centre of origin of potato, a tuber that dates back more than
7,000 years and became the basic food in the development of Inca and Pre-Inca
cultures, making Peru the largest genetic diversity centre of wild and cultivated
potato, with 91 of the 187 wild potato species recognized and nearly 2,000 native
varieties of all existing species.

That the majority of these crops are identified in national statistics as they are
cultivated in 19 departments, from sea level to 4,500 above sea level, the average
surface of harvest is 260,000 hectares, which produces 30 million tons of the product,
generating approximately 110,000 permanent jobs and 30 million daily jobs,
representing 13% of the Agricultural GDP; this means the highest index with respect
to any other national food crop.

That Law No. 28477 – Law Declaring Crops, Native Breeds and Wild Relatives the
Natural Patrimony of the Nation, incorporates a list of crops and native breeds that
include among others, nine (9) species of Peruvian native potato, entrusting the
Ministry of Agriculture the register of their genetic material, among other crops.

That under the framework of the Ministry of Agriculture, there is the need to
establish mechanisms that would facilitate access to information related to Peruvian
native potato, based on registers that include the recognized genetic, morphological
and anatomical indicators of such products, and which could represent the adequate
technical support for their protection at the international level.
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In accordance with Law Nº 29158 – Ley Orgánica del Poder Ejecutivo, Legislative
Decree Nº 997 – Ley de Organización y Funciones del Ministerio de Agricultura
and Reglamento de Organización approved through Supreme Decree Nº 017-2001-
AG.

It is decided:

Article 1 - Establish in the Ministry of Agriculture, the National Register of Peruvian
Native Potato – RNPNP, where the different varieties of Peruvian native potato
will be registered based on recognized genetic, morphological and anatomical
indicators.

Article 2 - The Ministry of Agriculture through the National Institute of Agricultural
Innovation – INIA shall be in charge of the implementation, maintenance and
update of the National Register of Peruvian Native Potato – RNPNP, issuing the
necessary complementary norms and guidelines.

Article 3 - Authorize the National Institute of Agricultural Innovation – INIA, on
behalf of the Ministry of Agriculture to subscribe Interinstitutional Cooperation
Agreements with the Universidad Nacional Agraria de la Molina, International
Potato Center or any other public or private institution whose activities are related
to the diffusion or study of potato, with the purpose of consolidating relevant
information that would make possible the permanent implementation and update
of the National Register of Peruvian Native Potato – RNPNP.

Register, communicate and publish

Ismael Benavides Ferreyros
Minister of Agriculture
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4. Final reflections

1. In the case of Peru (and various other countries), the generation of public
policies and normative efforts regarding agrobiodiversity, native crops and
other matters, responds to a number of circumstances, institutional relations,
state interests, economic interests and other pressures that have contributed
to force the initiation of these processes. They are not necessarily processes
that have been planned beforehand, but are reactions to favourable
circumstances and situations, adequately directed and streamlined by
different social actors.

2. There is no standardized formula or methodology that can be proposed to
replicate these processes in other places. However, there are  elements and
circumstances as mentioned above, that could, to a certain degree and
intensity, influence when and how these policy and normative processes
are initiated. From such diverse matters as gastronomy or intellectual
property, there is the possibility to catalyze processes and revalue
biodiversity activities. The existence of a significant biodiversity or cultural
element (e.g., peasant communities or traditional farmers) could also be an
important trigger mechanism for processes and actions.

3. In general, these processes start from isolated (public and private)
institutional initiatives that need to be disseminated in order to encourage
other actors to contribute. In the case of Peru, it is still a challenge to ensure
that closer coordination, especially among public institutions, takes place.
Therefore, time and effort need to be invested in order for different
institutions with common interests to cooperate and collaborate in an active
and open manner. ‘Making the process theirs’ is applicable to all actors and
stakeholders.

4. With regard to agrobiodiversity and native crops, there is a multiplicity of
variables and matters – social, economic, cultural, political, legal and
environmental – that make the policy and normative processes very complex.
Therefore, they require multi-disciplinary and coordinated efforts. In this
regard, GRPI’s ‘3M’ (multi-disciplinary, multi-sectorial and multi-
stakeholder) approach is a methodological alternative that could ensure
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successful results of efforts to generate awareness, public policies and the
appropriate norms.

5. Agrobiodiversity zones are an interesting alternative to conserve and
maintain cultures and areas that interact with domesticated biodiversity.
This is especially important in countries such as Peru (and many megadiverse
countries), where similar rural structures are shared with ancestral
communities, where crops are oriented to self-consumption and food
security, and where there are extensive agricultural systems. There is no
internationally recognized category to protect this type of area. The concept
of ‘agrobiodiversity zone’ has only been raised formally and as a legal norm
in Peru. In this regard, the establishment and recognition of agrobiodiversity
‘hotspots’ that would coincide with countries that occupy geographical zones
that are centres of origin and diversification, could be important in terms of
promoting the conservation of domesticated genetic diversity and associated
cultural diversity.

6. To create an agrobiodiversity zone and establish a national register of native
crops (or a specific register for species), there is the need to generate a
participatory process, taking into account the direct and immediate interests
of communities in relation to these matters, and place them at the centre of
efforts to create zones and registers. An interesting point is that, due to this
participatory approach, international obligations are being complied with
as part of the FAO International Treaty, specifically in relation to the
implementation of Farmers’ Rights. The participation of farmers is essential
to legitimize processes and ensure sustainability.

7. It is important to determine the objectives pursued by the agrobiodiversity
zones and register of native crops, as elements that will orient a policy or
specific norm. It is complicated to think of proposals that would have a
positive practical impact without clearly defined objectives. In the case of
agrobiodiversity zones and the register of native crops in Peru, there are
elements in their objectives that could be the subject of major reflection.

8. In the context of an accelerated change in climate patterns around the world,
certain ‘natural deposits’ of in situ genetic diversity of important crops for
food and agriculture require priority policy attention regarding their
conservation and maintenance. This can be done through public policies
and adaptation strategies, with the support and promotion of activities
carried out by farmers themselves, based on identified zones or areas
recognized as critical, to benefit from conservation budgets and funds. In
the framework of FAO and activities of the Global Crop Diversity Trust, it
would interesting to explore support and funding lines for identified
geographical areas that are scientifically and technically proved to be
important centres of diversity.
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9. National laws that establish a normative and institutional framework for
agrobiodiversity zones and the national register of native crops will give a
certain clarity in the face of the enthusiasm and initiatives proposed on
different fronts: Local and Regional Governments, NGOs and interested
communities. The laws should offer an appropriate legal foundation to
support the performance of these actors at different stages of the creation
and development of these tools.

10. Legal policies and norms are ways to obtain and support (positive) social
changes. They do not mean anything unless they are accompanied by their
implementation and effective compliance. These are important matters for
countries like Peru, where norms are in abundance but compliance is limited
– in all fields. Public policies on agrobiodiversity require adequate incentives
to promote their compliance and enforcement.

11. Finally, the experience in Peru regarding agrobiodiversity zones and the
register of native crops allows two important elements to be integrated:
elements of science (data and information) with policy and normative
processes. A large part of these processes are based substantially on scientific
research and evidence. As they are participative processes, they include
cultural and traditional perceptions that should be incorporated and
evaluated carefully and respectfully. Ultimately, these perceptions shall give
legitimacy to the results in terms of specific public policies and norms.
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